DR. MARTIN LUTHER KING, JR. MEMORIAL COMMISSION:
AGREEMENT FOR COMMISSION OF PUBLIC ART WORK

THIS AGREEMENT, is entered into this ___ day of ,20  , byand
between Commonwealth of Virginia, Dr. Martin Luther King, Jr. Memor1al Comrmsswn with
offices at 201 North 9" Street, Richmond, Virginia 23219 (hereinafter “MLKMC”), c/o Brenda
Edwards, the Commonwealth of Virginia, Division of Legislative Services, General Assembly
Building, 2nd Floor, 201 North Ninth Street, Richmond, Virginia 23219, and Thomas Jay
Warren (hereinafter, “Artist” or "Warren") with offices at 7225 West Evans Creek Road, Rogue
River, Oregon 97537.

‘-y

WHEREAS, MLKMC requires the services of the Artist t@sé'rea?t: g onceive and design a
“turn key” monument (hereinafter the “Artwork™) in a pubhc space! An!Browns Island,
located at South 7th St., Richmond, Virginia 23210 (heremafter the * Slte” or

“Monument”); and

H " ,J "v' ‘
WHEREAS, the Artist is a professional artist-whi ?5e worlgaand quallﬁcatlons make the
Artist uniquely qualified to create the Artwork; RE N v ,zﬁ
4
WHEREAS, MLKMC has selected the Artist based upon the Artlst s work and
qualifications; and e .

A =N ’
v ;:.“"3?““ 5',
0 7

WHEREAS, the Artist and MLKMC 1sh toz

this Agreement; % y 4 x‘wr"
b
n.’v
NOW, THEREF @n31derat10n ofthe above-stated premises and subject to the

conditions here fter set h the parties! agree as follows:
i‘W’

b. “Artlst” shall me%mﬁfhomaSQay Wan'en or other md1v1dual firm, prov1der

sons of entltles each individual person or entity shall be jointly
ble for satlsfymg Artlst s obligations under thlS Agreement, and

C. Artwork whall mean the work of art designed by Artist for the Site under the terms of
this Agreeme'ﬁt as described and defined in Artist Proposal, to be attached as * Appendix
A, of the services to be provided by Artist.
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Article 1 Phase I: Design

1.1
a.

[ ‘,';J

Artist’s Services

Artist shall perform all services and furnish all supplies, material and/or work equipment
as necessary for the design, fabrication, transportation and installation of the Artwork.
Services shall be performed in a professional manner and in strict compliance with all
terms and conditions in this Agreement.

Artist shall determine the artistic expression, scope, design, color, size, texture,
dimensions, materials of the Artwork, location on the Site of the Artwork, subject to
review and acceptance by MLKMC and any regulatory agencies with project oversight,
as set forth in this Agreement. The Artist will do so in a mannerghat ensures that the
Artwork as installed shall not mterfere with the intended use 0! 1'7: he Site, pedestrian and

of the site as defined by MLKMC and/or ordinance priofie eve . of a design
by the Artist. On the Monument’s completion, Arti rtifica

authenticity to acknowledge that the Monument as'installed is falthﬁll toithe Artist’s
artistic intent as set forth in the construction d ents

documents) and permits for pre- constmgctlon
Artist shall develop constructlon/lmple' entati
in this Agreement. N
Artlst shall prov1 ‘- {u,‘g,- insurance in'

N, }get to fall within the designated cost
)

ounts and limits specified in this Agreement.
sonsultants and subcontractors, and provide
ng with a copy of the agreement between the Artist and

.ﬁl'a.. Lo el
£t vy x ’

a list of all subc g&ctors
each subcontracto ,
Artlst sha,Llu pv1de am ;tenance ‘manual with a description of all materials, processes
: ; é,'-; Artwork and the required care and upkeep involved, as well

[ D int e event of necessary conservation.
Autist shall prov1cfb onthly aipdates to MLKMC.

tist shall provide @set of “as built” drawings if there is significant deviation from
appmy@ and permit £t 2d construction documents.
Artist shalg conduct interviews, establish design criteria, develop preliminary design, and
be avallablcifor areasonable number of meetings required to coordinate design and
project impler nentation, ceremonies and the like, as necessary.
Artist shall deliver Artwork for use for MLKMC fundraising needs.

MLKMC’s Services

MLKMC shall perform all obligations in strict compliance with all terms and conditions
in this Agreement.

MLKMC shall be responsible for providing the Artist, at no expense to the Artist,
copies of existing designs, drawings, reports, list of required permits, and other existing
relevant data, if any, which is needed by Artist in order to perform.

MLKMC: AGREEMENT FOR COMMISSION OF PUBLIC ART WORK Page 2



C. MLKMC shall be responsible for compliance with all applicable laws and regulations,
including but not limited to zoning or environmental regulations.

d. MLKMC shall prepare the Site in accordance with the specifications detailed in the
approved design concept in Section 1.3 of this Agreement. MLKMC shall be responsible
for [all expenses, labor and equipment] to prepare the Site for the timely transportation
and installation of the Artwork. MLKMC shall complete the Site preparations by the
scheduled installation date as provided in Article 2 of this Agreement or shall contact the
Artist in writing informing him or her of any delays.

€. MLKMC shall, at its expense and discretion and upon approval o%ﬁhe appropriate
entities, prepare and install a discreet plaque identifying the Arust the title of the
Monument and the year of completion. N

L &

s
1.3 Design Development | %‘
a ‘I v

Schematic Design Delivery { 0,
1. The Artist shall visit, examine, research and caff‘g;der\ihe Site and su
applicable, the Artist shall also consult with. epresentanves of the commu
collaborate with the project design team to* c’o‘ia er thefﬁmput and concerns
b. Design Development Documents A v
1. Artist and Artlst S structural engineer and fabrica «;ﬁ review all Design

area. If

incorporated therein.

c. Final/Construction Docume)
i. Construction Décuments\for construc%on and/or mstalla’uon of the proposed Artwork
as approved, whil igned and sta‘!fgeged by design professmnals hcensed in the
State ofV1r nig 1 ‘

conservatoiport will indicate future maintenance and conservation needs and
anticipated ¢0sts and may reflect issues such as the longevity of the materials used

v. Artist shall deliver a schedule describing Artist’s specific timelines for completing the
Artwork.

1.4 Ownership of Design/Work Made for Hire

a. Artist acknowledges, agrees and undertakes that the results of Artist’s past, present and
future services hereunder and of each party rendering services and/or supplying
equipment, facilities, goods or services in connection with the Artwork, including without
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limitation parties rendering services or supplying equipment, facilities, goods or services
pursuant to agreements or other arrangements entered into as contemplated in Section 1.1
above, are being specifically ordered by MLKMC as part of the Artwork and shall be
considered a "work made for hire" for MLKMC and therefore MLKMC shall be the
creator, MLKMC and copyright proprietor thereof.

If and to the extent that any or all of the provisions of this Section 1.1 set forth above do
not operate so as to vest fully and effectively in MLKMC any or all of the rights referred
o vested, and all

to therein, Artist hereby grants and assigns to MLKMC all rights nts
such rights shall immediately vest in MLKMC from their inceptibn.

Article 2 Phase II: Construction/Installation ‘,_-;,"-“’t N

2.1 Artist’s Services o N

a. Artist shall notify MLKMC in writing when const ifthe ArtwQEkshas been
completed, and that the Artwork is ready for del tthésSite if the
Artwork was constructed off-site. £ y

b. Upon MLKMC'’s final approval of the constfuete k a formity with
the Design, the Artist shall deliver and install the'complé ed Artwork to the Site in
accordance with the schedule provided as set forth ir Exhibit D “The Schedule of
Deliverables.” The Artist may not dewate from the ap oy design without written
approval of MLKMC. T fiyed

c. Artist shall advise MLKMC regardl 1esolicitation and u: done for commencement
and installation of the Tribute with fin 1sion anthority ‘on such issues to be held by
MLKMC. \ ;i . 4

d. Artist shall complete the.co sportation‘and installation of the Artwork by
the scheduled dates’as provi vid eement

& Artist shall conglgt as MLKMC deems n?é‘ y, for the construction to proceed so as to

[

al Lto AruSt s intent or if it is not, to inform MLKMC that it is
W thesednstruction is not faithful to the Artwork.

e Sy

result in an e,u fal

AVIC . “-q

Artist' &coordma;é closely with MLKMC to ascertain that the Site is prepared to
receive t e\’,grtwm’k Artist must notify MLKMC of any adverse conditions at the Site
that would e‘ﬁ"éct or impede the installation of the Artwork.

Artist is respon51ble for timely installation of the Artwork. Artist may not install the
Artwork until authorized to do so by MLKMC.

Artist shall arrange for the transportation and installation of the Artwork in coordination
with MLKMC. If the Artist does not install the Artwork, Artist shall supervise and
approve the installation. Prior to the installation of the Artwork, Artist shall inspect site to
ensure that it is ready to accept the Artwork and compliant with the specifications
provided by the Artist. Artist shall notify MLKMC of any perceived conflict, defect or
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2.2
a.

b.

non-compliance with specifications. All work shall be performed by qualified
professionals and by licensed contractors as required by law.

Artist shall be required to inspect the Site prior to the transportation and installation of
the Artwork and shall notify MLKMC of any adverse Site conditions that will impact the
installation of the Artwork and which are in need of correction. Failure to do so by the
Artist shall be deemed as an acceptance of the Site conditions.

Upon completion of the installation of the Artwork, the Artist shall provide MLKMC
with written instructions for the future maintenance and preservation of the Artwork.
MLKMC is responsible for the proper care and maintenance of thedArtwork.

Artist shall take reasonable measures to protect or preserve the irtegrity of the Artwork
with the application of a protective sealant, patina or anti- grafﬁt; coatrng, if applicable,
unless MLKMC specifically disapproves of such. & G

Upon installation, the Artwork shall be deemed to be in th_e custody of MLKMC for
purposes of Article 7 and Article 9 of this Agreement 'MLKMC assumes, liability for any
damage to the Artwork or injury to persons or property caused by the Aftwork or any
activity related to the Artwork. 4 {0

MLKMC’s Services

MLKMC shall have the right to review the Artwork at reasonable times during the

construction thereof upon reasonable notice.

If MLKMC, upon review of the Artworl(, determines that the A'rtyvdrk does not conform to

the approved Final/Construction DocumerﬁmﬁKMC reserves the right to notify the Artist

in writing of the deficiencies and that MLKMC’“fends to withhold the next budget

installment within [ ] days of the determmaetion as in paragraph (d) below.

Artist will have thirty (30)s days to cure MLEMIC’s objections and will notify MLKMC in

writing of completlon of ﬁlemtﬁe MLKMC ﬁrall promptly review the Artwork, and upon

approval shall rele iS¢ the nex;fmdget installment.If the Artist disputes MLKMC’s

determination thét the 2 I work does not conform, the Artist shall promptly submit reasons in

writing to MLKMC Wlﬂ]in v, ul days of MT.KMC’s prior notification to the contrary.
lmake reasohable efforts to resolve the dispute with the Artist in good faith.

determi atro as;to whether the Artist has complied with the terms of this

days after r"écervrng notification to determme that the Artwork conforms with
struction Documents: give final approval of the constructed Artwork and;
authorize the stallatlen of the Artwork at the site. MLKMC shall not unreasonably withhold
final approvaggﬂle gonstructed Artwork. In the event that MLKMC does withhold final
approval, MLKMC’ shall submit the reasons for such disapproval in writing within

days of examinifig the constructed Artwork. The Artist shall then have [ ] days from the
date of MLKMC’s notice of the disapproval to make the necessary adjustments to the
constructed Artwork in accordance with such writing. The Artist shall not be penalized for
any delay in the delivery and installation of the Artwork to the Site unless the Artist has
willfully and substantially deviated from the Design without the prior approval of MLKMC.
The Artist shall then be held responsible for any expenses incurred in correcting such
deviation.
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e. MLKMC shall promptly notify the Artist of any delays impacting installation of the Artwork.

Any additional storage and insurance costs incurred by the Artist shall be borne by MLKMC
in the event that the delay is the caused by MLKMC.

Article 3 Budget, Payment and Deliverables Schedule

3.1

3.2

Article 4 Terms 0 ""f reement

4.1

4.2

Budget

The gBudget, previously prepared by the Artist to include all goods, services and materials
with such costs itemized, shall be attached to this Agreement as Exhibit B.

ii. Budget shall mean a specific and detailed document identifyingfthe cost of

ifications. The Budget

completion of all work under this Agreement, including all modi

requirements; materials and labor for fabrication, includi ngrr nd subcontractors’
costs; consultants, including engineers and speciﬁcation ; sportation of
Artwork installation of Artwork, including any nec e 's and licenses;

of the budget will take into consideration the Pﬁigble inflation of service '-lc%.' 'm
costs between the date of execution of this A-ent an~e ant1c1pated yompletion
date. e '
ii1. If the Artist incurs costs in excess of the amount

inaction of MLKMC).

Payment Schedule
Artist’s completion milest

Payment Schedulet whi
=ﬁ’€

Duration ., W 59@3‘»‘ e —w
This Agreement shall'be.
part;é@’”a‘hdm I

mless terminated earlier pursuant to such provisions in the Agreement, shall
e¥tend until ﬁnalr’%cgeptancé@erLKMC under Section 6.2 or submission of final

Jment to the by MLKMC under Exhibit B, whichever is later. Extension of time
oﬁa‘ex{ormance her nder may be granted upon the request of one party and the consent
of the‘@lher thereto, gwhmh consent shall not be unreasonably withheld. Such extension
shall be: m,wrltmg, 31gned by both parties, and attached to Exhibit B.

I

Force Ma]eure
MLKMC shall grant to the Artist a reasonable extension of time in the event that
conditions beyond the Artist’s control render timely performance of the Artist’s services
impossible or unduly burdensome. All such performance obligations shall be suspended
for the duration of the condition. Both Artist and MLKMC (hereinafter “Party” or
“Parties”) shall take all reasonable steps during the existence of the condition to assure
performance of their contractual obligations when the condition no longer exists. Failure
to fulfill contractual obligations due to conditions beyond either Party’s reasonable
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control will not be considered a breach of contract, provided that such obligations shall
be suspended only for the duration of such conditions.

Article 5 Schedule and Progress Reports

5.1

3.2

5.3

5.4

5.5

5.6

6.1

6.2

Article 6 2 *&Mp

The parties will agree on a mutually agreeable schedule (as set forth in Exhibit D “The
Schedule of Deliverables”) for Artist’s deliverables and MLKMC approvals. The Artist
shall notify MLKMC of the anticipated schedule for the fabrication, transportation and
installation of the Artwork, including a schedule for the submission of progress reports
and inspections if any required by MLKMC or permitting agency. A'x,

The Artist shall deliver and complete installation of the Artwork M0 later than
(hereinafter the “Compleuqn Date”). All
arrangements for, and costs of insurance and transportatlon of ﬂ'teg&rtwork to the Site are
the responsibility of the Artist. et .3,3}.,,,

....

due shall be deducted every fourteen (14) calendar days untll the 1nstallatlon is
completed. The Artist may request an extension oﬁhe Completlon Date from MLKMC.
Requests for extensions must be in writing and be submitted within 10 days of Artist’s
knowledge of a delay, but no later,than fourteen calendar days prior to the Completion
Date. If the extension is granted, a newsCompletion Date shall.b€ agreed upon in writing
and such change shall not affect any b’tﬁ:&pﬂwmons of this’ Agreement In recognition
of the significant engineering and 1nﬁ'astructtﬁ:e com_ppnents involved in the Artwork,
requests for extensions of time shall not, ;be unreasonaﬂb’l‘y refused.
;' ,L

In the event that MLK“I\T@‘OI; its contractors cause delay, then MLKMC shall
pay for any adch@:lonal dlrectﬂArtlst s Costs mcurred as a result of such delay.

K W
The Parties may a?nénd,the’schqdule by written agreement and Artist must provide a
mlmmu%%f%thlrty (303 days written notice of any changes to the schedule.

le Artist shalhnform MLKMC of the progress of each phase of work completed under
qureement ‘73““*. .

proval anﬂ Acceptance

The 1y all noufy MLKMC in writing when all services as required of both Parties

by this Ag;e‘Emen’t have been completed in substantial conformity with the Design and
contract documents

MLKMC shall promptly notify the Artist in writing of its final acceptance of the Artwork
within ____ days after the Artist submitted written notice pursuant to paragraph 6.1
above. The effective date of final acceptance shall be the date MLKMC submits written
notice to the Artist of its final acceptance of the Artwork. The final acceptance shall be
understood to mean that MLKMC acknowledges completion of the Artwork in
substantial conformity with the Design, and that MLKMC confirms that all services as
required of both Parties by this Agreement prior to paragraph 6.3 of this section have
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been completed. Title to the Artwork to MLKMC passes upon final acceptance of the
Artwork and final payment by MLKMC to Artist. If a regulatory agency must approve
the completed Artwork, MLKMC should move promptly to gain such approval as it will
be a precondition to MLKMC’s ability to accept and approve the finished Artwork from
the Artist.

6.3  If MLKMC disputes that all the services have been performed, MLKMC shall notify the

Artist in writing of those services the Artist has failed to perform within __ days after
the Artist submitted written notice pursuant to 6.1 above. The Amé&{xall promptly
perform those services indicated by MLKMC. V 4

4 .‘Ev.

6.4 If the Artist disputes MLKMC’s determination that not alLse eesshave been performed
the Artist shall submit reasons in writing to MLKMC within days.of MLKMC’ S prior
notification to the contrary. MLKMC shall make re@@ﬁe efforts to ;it.-\;.
with the Artist in good faith. However, final det@ynnatlon as to whether all,s
been performed shall remain with MLKMC. " “

6.5  Upon the resolution of any disputes that arise :-‘3‘ aph
paragraph 6.2.

Article 7 Rlsk of Loss

from loss or damage. ML
acceptance only 1f duru;g

.....

&, SRk %w
Article 8 Axti ,t’s Repre‘sgg{atlons an‘é{Warrantles
8.1  Warranties of fTile S
d warrants that:
ely the resiﬂt of the artistic effort of the Artist.

installing or performmg otper servicés to the Artwork

b. © Ex ept as otherwise é;sclosed in writing to MLKMC, the Artwork is unique and
ongmal and does nohnfrmge upon any copyright or the rights of any person.

C. The vork (or dl;phcate thereof) has not been accepted for sale elsewhere.

d. The Artls Has.ngtf'sold assigned, transferred, licensed, granted, encumbered or utilized

the Artwork'or'any element thereof or any copyright related thereto which may affect or
impair the rights granted pursuant to this Agreement.

e. The Artwork is free and clear of any liens from any source whatsoever.

f. All Artwork created by the Artist under this Agreement, whether created by the Artist
alone or in collaboration with others shall be wholly original with the Artist and shall not
infringe upon or violate the rights of any third party.

g. The Artist has the full power to enter into and perform this Agreement and to make the
grant of rights contained in this Agreement.
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h. All services performed hereunder shall be performed in accordance with all applicable
laws, regulations, ordinances, etc. and with all necessary care, skill, and diligence.

1. These representations and warranties shall survive the termination or other extinction of
this Agreement.

8.2  Warranties of Quality and Condition

a. The Artist represents and warrants that all work will be performed in accordance with
professional “workmanlike” standards and free from defective or inferior materials and

T, qualities that cause

inal acceptance by

workmanship (including any defects consisting of “inherent vice,”0
or accelerate deterioration of the Artwork) for year after the v”o'
MLKMC under Section 6.2.

b. The Artist represents and warrants that the Artwork and t er*rna ’f- :;»: s used are not
currently known to be harmful to public health and safe

¢. The Artist represents and warrants that reasonalﬁﬁteﬁance of th Artwork will not

require procedures substantially in excess of thosefdescribed in the mai rﬁ:q ar
preservation recommendations submitted by thé Artist puiuant to Section 2:11).
d. If within three years MLKMC observes any,& h of warragty descrlbed mthls Section
8.2, the Artist shall cure the breach promptly, satisfactorily an
professional conservation standards, at no expense to] :
notice to the Artist of such breach wi N '.;';u ess. However 1f Artist did not

; make Or supervise repairs or restora‘uons Should the
able , OF un ing to accept reasonable compensatlon under the industry

ork in accordance with the Artist’s specifications and the applicable

‘ ds. If MLKMC fails to maintain the Artwork in good condition, the
Artist, in addifion to other rights or remedies the Artist may have in equity or at law, shall
have the right to disown the Artwork as the Artist’s creation and request that all credits
be removed from the Artwork and reproductions thereof until the Artwork’s condition is
satisfactorily repaired.

Arggies are conditional, and shall be voided by the failure of MLKMC

Article 9 Insurance

9.1  General '
a. The Artist acknowledges that until installation of the Artwork under Article 2, any injury

to property or persons caused by the Artist’s Artwork or any damage to, theft of,
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vandalism to, or acts of God affecting the Artist’s Artwork are the sole responsibility of
the Artist, including, but not limited to, any loss occurring during the creation, storage,
transportation or delivery of the Artist’s Artwork, regardless of where such loss occurs.
b. Terms for the procurement and duration of insurance are provided in Exhibit C.
(3 Required insurance policies are described in Exhibit C.

9.2 Indemnity

a. The Artist shall indemnify MLKMC, its respective officers, agents, and employees, from
any claims brought arising out of the breach of this Agreement or __’1&' negligent
occurrence which occurs pursuant to the performance of this A’greement by the Artist, its
subcontractors, agents or employees. - ’\

b. MLKMC shall indemnify the Artist, Artist’s subcontractox "ag‘eg 5, 0r employees from
any claims brought arising out of the breach of this Agre ent or’ ”E,E» egligent
occurrence which occurs pursuant to the performanee@f '[hiS Agreemenfiby MLKMC, its
respective officers, agents, and employees. N "

C. Each Party shall immediately notify the other @ q‘gany m1tt€n claim regarding'an

resulting from or relating to the Party’s obligat ich Party

under this Agreement. Ea
shall cooperate, assist, and consult with the otherd 1_( efense or investigation of any

o
._]
E.
w2
- 5
o
%
* R
o
2.
o
5
w
o
£,
SEE
<
&

f. Notwithstanding any provision of “';:9'.
from a Party to thls Agreement in an

? /
Article 10 Ownershnp a‘nH’Ihlellectual Property Rights/Work Made for Hire
10.1 Title
Title to the Artwerk shall pgss to MLKMC’upon MLKMC’s written final acceptance and
‘payment for the Artwark pursmmtto Artlclc 6 and Exhibit B.
10.2 Ownershlp of D@cume%
One set of presentatlon mater;lals prepared by Artist and submitted to MLKMC under this
Agrcement shall be refamed by MLKMC.

10.3 Reproductlon nghts

a. In view-ofithe mtentlon that the final Artwork shall be unique, the Artist shall not make
any additional. exact duplicate three-dimensional reproductions of the final Artwork, nor
shall the Artlst’grant permission to others to do so except with the written permission of
MLKMC. However, nothing shall prevent the Artist from creating works in the Artist’s
manner and style of artistic expression.

b. The Artist grants to MLKMC and its assignees an irrevocable license to make two-
dimensional reproduction of the Artwork for non-commercial purposes, including, but
not limited to, reproductions used in brochures, media publicity, and exhibition
catalogues or other similar publication provided that these rights are exercised in a
tasteful and professional manner.

£ All reproductions by MLKMC shall contain a credit to the Artist
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d. The Artist shall, in any public showing or resume use of reproductions, to give
acknowledgment to MLKMC in substantially the following form: “An original Artwork
owned and commissioned by MLKMC.”

e. The Artist shall, at the Artist’s expense, cause to be registered with the United States
Register of Copyrights, a copyright in the Artwork in MLKMC’s name.

f. If MLKMC wished to make reproductions of the Artwork for commercial purposes
including, but not limited to, tee shirts, post cards and posters, the Parties shall execute a
separate agreement to address the terms of the license granted by the Artist and the
royalty the Artist shall receive.

10.4 Work Made for Hire '

Notwithstanding Sections 10.1-10.3, Artist acknowledges, agrees and undertakes that the
results of Artist’s past, present and future services hereunder and, of each p‘arty rendering services
and/or supplying equipment, facilities, goods or services in.connection with the: “Artwork,
including without limitation parties rendering services orgupplying equipment, facilltres goods
or services pursuant to agreements or other arrangements entered.into as contemplated in Section
1.1 above, are being specifically ordered by MLKMC as part of the Artwork and shall be
considered a "work made for hire" for MLKMC and therefm:e ,MLKMC shall be the creator,
MLKMC and copyright proprietor thereof, fa

If and to the extent that any or all of the provisions of this Scct.ron 1.1 set forth above do not
operate so as to vest fully and effectively m%/JLKMC any or all of 'the rights referred to therein,
Artist hereby grants and assigns to MLKMGE alf n@hts not so vested and all such rights shall
immediately vest in MLKMC from their 1ncept10n :

Article 11 Artist as an Independent Contrictor
The Artist agrees toperform all work under this Agreement as an independent contractor
and not as an employgee of MLKMC. The Artist acknowledges and agrees that the Artist shall
not hold himself out as‘anfauthorized agent of MLKMC with the power to bind in any manner.
The Artist shall provrde MEKMECHwith e Artist’s Tax Identification number and any
proof of such gamber as requested by MLKMC.

Artlcle 12 Ass1gnment of Artwork

2 The work and services required of the Artist are personal and shall not be assigned, sublet
or transfelzred Any attempt by the Artist to assign this Agreement or any rights, duties or
obl1gat10nsf«ahjlsmg hereunder shall be void and of no effect unless prior written consent is given
by MLKMC. MEKMC shall have the right to assign or transfer any and all of MLKMC’s rights
and obligations uhder; this Agreement, subject to the Artist’s consent, if ownership of the Site is
transferred; if the &hst refuses to give consent, this Agreement shall terminate.

Article 13 Termination

13.1 MLKMC may terminate this Agreement without cause upon [60] days written notice to
the Artist. MLKMC shall pay the Artist for services performed and commitments made prior to
the date of the termination, consistent with the schedule of payments set forth in Exhibit B of
this Agreement. The Artist shall have the right to an equitable adjustment in the fee for services
performed and expenses incurred beyond those for which the Artist has been compensated to
date under Exhibit B with allowance for documented lost opportunities, unless the parties come
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to a settlement otherwise. The Artist shall retain possession and title to the [studies, drawing,
designs, maquettes, and models] already prepared and submitted or prepared for submission to
MLKMC by the Artist under this Agreement prior to the date of termination.

13.2  The Artist defaults for cause other than death or incapacitation, anything in this
Agreement notwithstanding, if:

13.3

a. Artist fails to make progress so as to endanger performance of this Ag] _‘ ;
with its terms and such progress is not impeded or caused by MLKM
contractors, or S

b. Artist fails to comply with any of the schedule deadlines not o ise

by Artist, or 4
€. Artlst v1olates any prov151ons of thls Aoreement or gk

in bankruptcy or insolvency, including any reoroam 7 I
e. An assignee for the benefit of Artist's creditors or a recei
Artist's consent, then MLKMC may, without prejudl @_any other rlght or remedy,

omplete or cause the work to be
completed however the Monument shal not ':;* teégzs that of the Artist without
1..not titled to any further payments unless
MLKMC’s decisions to,» eI i "-‘-ff ently determmed by a court of law to be in
error. In such case, the'A ed to recover the remaining payments due under

this Agreement g"! i% .

Article 14  Death or ] n,rt , gﬁl oy

14.1 Ifthe Arty%pecomes un: ‘J‘e to comp"lete this Agreement due to death or incapacity, such
death of incapacity will no be'deemed a breach of this Agreement or a default on the part of

thiﬁmst for purpos%of Artiele I

4

14.2 Inthe event of inca ity, the Artist shall assign his obligations and services under this
Agreér’ﬁgm to anotherglst provided that MLKMC approves of the new artist and so agrees
in writing:. TF«MLKMQ‘ does not agree, MLKMC may elect to terminate this Agreement.
The Artist sﬁ iretain all rights under Article 10 and Article 11. The Artwork and any
reproductions treof shall contain a credit to the Artist and a copyright notice in
substantially the following form: © [Artist’s name, date of publication]. In the event of
death, this Agreement shall terminate effective the date of death. The Artist’s heirs shall
retain rights under Article 10 and Article 11. The Artist’s executor shall deliver to MLKMC
the Artwork in whatever form or degree of completion it may be in at the time. Title to the
Artwork shall then transfer to MLKMC. However, the Artwork shall not be represented to
be the completed work of the Artist unless MLKMC is otherwise directed by the Artist’s

heirs.
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Article 15 Notices and Documents

Notices under this Agreement shall be delivered personally or through the [registered or
certified mail, return receipt requested] mail, postage prepaid, to the addresses stated below, or to
any other address as may be noticed by a Party:

For MLKMC:

The Dr. Martin Luther King, Jr. Memorial Commission
c¢/o Brenda Edwards

General Assembly Building, 2nd Floor
201 North Ninth Street

Richmond, Virginia 23219

With Copy to:

Kirk T. Schroder, Esq.
Schroder Davis PLC

2310 West Main Street
Richmond, Virginia 23220

For the Artist:
Mr. Thomas Jay Warren

7225 West Evans Creek Ro
Rogue River, Oregon 975

Article 16 Waiver

The Parties agree that a waiver of any breach or violation of any term or condition of this
Agreement shall not be deemed to be a waiver of any other term or condition contained herein or
a waiver of any subsequent breach or violation of the same or any other term or condition.

Article 17 Conflict of Interest .
The Artist and MLKMC shall avoid all conflicts of interest or appearance of conflicts of
interest in the performance of this Agreement.
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Article 18 Arbitration

If, during the creation of the Artwork, its installation and subsequent existence, either
Party breaches this Agreement, each Party agrees to submit to arbitration upon the request of the
other Party provided that the breach is not cured within a reasonable time. If an ambiguity arises
regarding this Agreement upon which the Parties cannot agree or a dispute arises as to the
completion of a provision, the Parties shall submit to arbitration.

Each party agrees to be responsible for its own attorney’s fees except as otherwise
provided by statute.

Article 19 Amendments
No alteration, change or modification of the terms of this A
made in writing and signed by both Parties hereto.

O CChl
,,,,,

; ent shall be valid unless

Article 20 Conflict with the Law

execution.

Article 21 Choice of Law
This contract shall b rmed by the laws of the Commonwealth of Virginia both as to
interpretation and performan%c% |
r 4 W |
) ‘;, 4
h eomprlses all of the covenants, promises,
1es. No verbal agreements or conversation between

is Agreement shall affect or modify any of the terms or

the Parties, ;pnor to the ,Fggcutlo of
obhgatLon

i h)‘,~

-i«"
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For MLKMC: For Artist:

Name Name

Title Title

Date
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Exhibit A

Description of Project
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Exhibit B

Budget and Payment Schedule

MLKMC shall pay the Artist a fixed fee of $765,000, which shall constitute full and
complete compensation for all the services performed and material furnished by the Artist under
this Agreement. Travel and accommodations on visits shall not exceed $3,000 for reimbursable
Artist's expenses during Phase I Design (Article 1), and not to exceed $2,400 for reimbursable
Artist's expenses during Phase II Installation (Article 2). Payment shall befmade in accordance
with the following scheduled installments, each installment representingéﬁll'ldéhd final payment
for all services and material provided prior to payment thereof: @

.

Phase I: Design (Article 1)- Payment to the Artist: $ 7 .l' é-'
ction 1.3(c)). M

i.$  uponapproval of MLKMC Approval (S&
ii. $ upon approval of Design Develop ent Documents (Section I }3(6))

iii. $ upon approval of the Fmal/Con%guctlon Deocuments (Sectloh’;

1.3(f)) - Jf\
Phase II: !
1. Installation (Article 2): Payment to the Artist: $ jﬁ

a) $  upon issuance of.a solicitation for constrilction.
b) $  upon execution of‘%’?’contract by I\/[Lmame construction and
implementation of the Monument,, ,.r’

c) $  onfinal acceptance > ofithe

of authent1c1ty In the event that Artist dées not ag -' ¢ with MLKMC’s acceptance as

in conformance &L‘ the constructlor?’gfcuments /Artist shall nevertheless be entitled
$F - requlred to give a certificate of authenticity

1i. Payment for (c. ;.u' and Implementg‘uon Artlst w1ll create construction

iSt:1easo ably "w;‘?i,- and tar %ts with a reasonable basis in doing so, the cost of
ruction fo,be $ & (total cost for construction and implementation, including
, permils proﬁ%hnagement fees, etc.) unless MLKMC and Artist agree in

G
T

: Sywriting to a difféfént budg

Wi
]
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Exhibit C

Insurance
General
a. The Artist shall procure and maintain for the duration of this Agreement, at the
Artist’s expense, insurance in the kinds and amounts as provided in this Exhibit with
insurance companies authorized to do business in [ ]. Such insurance
shall cover the Artist’s agents, contractors, subcontractors or employees. MLKMC, its
officials, employees, agents and contractors shall be named as a@ditional insureds.

P o e

Ope’of protection afforded

insurance as respects MLKMC, its ofﬁcmls, employees,
insurance or self-insurance maintained by MLKME, it$ officials, emiployees, agents
and contractors shall be in excess of the Ang or the Artist’s subcontractor’s
insurance and shall not contribute to the Arist’s or the Artist’s subcon fﬁe,_u‘ o1’

st’s o%e Artist’s subcgntractors’

: St whom a claim is made or suit
psurer’s liability.

insurance shall apply separately to each insur
is brought, except with respect to the limits of

Exhibit. The certificates and endor ' f'; :h in ifrance policy are to be signed
by a person authorized by that ins g 1 0 ge on its behalf. The certificates

certificate sh@ll clear y :

ist has obtained insurance in the type,
amount anﬁ‘c

 as speciﬁed x;fthls Exhibit and that no material changes,
cancellation, su 1 r reducti p‘ﬁ’l limits of insurance shall be effective except
after.{30].days prrx o MLKMC. Each certificate shall indicate that the
.subcon gjﬁar are additional msureds or the Artist shall furnish separate certificates

¢ for each subeont: fs‘overages for subcontractors shall be subject to all of the

q’,..-: requirements st ale in thlS Agreement including, but not limited to, naming the

ganles as add1t1e%al insureds.

d. Avny .deductibles or self-insured retentions must be declared to, and approved by,
MLC At th'e’ option of MLKMC, either: the insurer shall reduce or eliminate such
deduct1b1e§ or'self-insured retentions as respects MLKMC, its officials, employees,
agents and contractors; or the Artist shall procure a bond guaranteeing payment of
losses and related investigations, claim administration and defense expenses in the

/

amount of §| |.

B Despite any changes to or cancellation of insurance, the Artist remains responsible for
maintaining the required insurance coverage for the duration of the Agreement.

f. Failure of the Artist to comply with any of these terms shall be considered a material

breach of this Agreement and cause for its immediate termination.
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Insurance Policies
a. Commercial General Liability insurance policy, written on an occurrence form,
including all the usual coverage known as:
premises/operations liability
products/completed operations
personal/advertising injury
contractual liability
[broad-form property damage]
[independent contractor’s 11ab111ty]
Said policy must provide the following minimum coverage: : '-
1. $[1,000,000] combined single limit per occurrence fer bodlly injury, personal
injury and property damage. &
2. $[1,000,000] annual aggregate . LN

R

"ﬁ"’h

b. Automobile liability insurance policy, 1nclud1nge(@/aer§\ge for o L\non-owner
leased or hired vehicles, providing the follovung minimum coverage: %,
1. bodily injury liability of $[50,000] for each person, -
2. $[300,000] per occurrence, y y

3. property damage liability of $[25, OOO] f;? each,@ccm‘rence

The Artist agrees to keep in good standing a valid driver’s hc%“hse at all times during the term of

this Agreement. - : \,,. b

c. [Transportatlon/Cartage 1nsuran(:q¢all}rlsk Coverage nﬁ'stoanclude loading,
transportation and unloading of ﬁ;e Wér.w, k. If the Arc%?k is to be loaded,
transported or unloaded by a persd& or '“1‘ y other ﬁ.an‘é:[he Artist, the insurance
coverage must cover that person or’entlty "‘ﬁ’u mum limit shall be the total
amount of cornpensatxon paid to Artist" through tHe date of loading under Exhibit B.]
d. [All Risk Instailatlon‘msurance whlclf covers physical damage to or destruction of the

Artwork. If’fﬁe Artworkrls to be mstalled,by a person or entity other than the Artist,
the msuran%%"mgerage must cover that person or entity. The minimum limit shall be
the total amomﬁ of compensahtloppand to the Artist through the date of the beginning

hegin: tallatlon‘lﬁ‘f;he Artwork tunder Exhibit B.]

e. _JWorker's mpensama and Employers Liability insurance in accordance with the

; quiréments Eﬁé ‘State of providing coverage for any and

all employees ofArtlst The Artist shall require all subcontractors to carry this

‘Goverage also. The minimum coverage for the Worker’s Compensation and

Employers’ Llab';_lty insurance shall be $[100,000].

f. If, | ever the/Artist does not have any employees as defined by state statutes and

regul%(ms and does not wish to cover himself for Worker’s Compensation, the Artist

shall 31gn*the following statement:
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[“I do not have, nor intend to have for the full term of this Agreement, any
employees. Furthermore, I do not wish to obtain or be covered under any
Worker’s Compensation insurance coverage and, therefore, am signing this
statement in lieu of providing the above require Worker’s Compensation
coverage.”

(Artist’s signature)

(Print Artist’s name)]

limit of $[1,000,000] and for asstiring his
Professional Errors and Omissions dge or name them as additional insureds to
the policy of the Artist.

=
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Exhibit D
The Schedule of Deliverables
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